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The Attorney-General’s Opinion 
on the Succession to the Throne 


Written as a private memorandum by Attorney-General Charles Coffin Harris 
on November 30, 1863, following a meeting of the Privy Council of State at 
which Prince Lot Kamehameha was proclaimed King of the Hawaiian Islands 


om EASONS FOR PROCLAIMING HIS MAJESTY 
Kamehameha V —this day—I make these notes that I 
\{. may preserve freshly in my mind the reasons for this 
mS/Jact—the right of which I have not the remotest 


First—The argument against it is based on the Provision of 
the 25th Article of the Constitution to wit: ‘The Successor shall 
be the Person whom the King and the House of Nobles shall 
appoint and publicly proclaim, during the King’s life-time, and 
should there be no such appointment and Proclamation then the 
successor shall be chosen by joint ballot —by the Houses of Nobles 
and Representatives.’’ During the Debate, or rather Consultation 
—there was a most free—cordial—and unruffled interchange of 
opinion—and finally these are the propositions on which all set- 
tled, which I now note for reference—I say that all Constitutional 
Law is to be construed in the light of History —and in that light, 
we have several aids—First—That this Monarchy was founded 
on Conquest—and in that conquest Kamehameha ist was the 
all-pervading spirit—and consequently, that it was impossible 
that the idea of an Election could have ever entered his mind —or 
the minds of those who aided him—in the then state of the coun- 
try—Second—There is no reason or event to show, that his 
immediate successor or Kamehameha III, ever had any tempta- 
tion to grant to any Nobles, and much less to any Representatives 
of this conquered, though compliant and obedient people, a right 
to divest his line—even by possibility —of the inheritance, to the 
Government, which he had won, by his address and prowess— 
Third —This is a granted —and not an extorted Constitution —1.e. 
—it is freely and unasked, granted by the Sovereign, and not 
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extorted by His Nobles or People in arms—and consequently, it 
is to be construed most favorably to the grantor—i.e.—most 
favorably to his preconceived views—most in accordance with 
the bent of his mind—his interests—the acts of his Ancestors— 
and his then condition—Whereas a Constitution extorted by a 
people in arms—is to be construed most favorably to the People, 
who were the Dictators of the Terms of the Contract —Now if it 
be conceded that this Constitution belongs to the first category 
—which can not be denied, it follows, that all doubtful clauses 
are to be construed in favor of the grantor (the Sovereign). Now, 
“The Crown is hereby confirmed to His Majesty Kamehameha 
I1I—during his life and to his Successors’’—admitting that it is 
difficult to CONFIRM a thing to a man who its already SURELY 
possessed of it—who are the successors meant—and in thinking 
of this, let it be remembered, the manner that Kauikeaouli (a 
boy) had received the inheritance—By right of his prowess? no 
—By right of his virtues or talents? no—since both were untried 
—But by right of inheritance—Then: did he intend to limit the 
right of his heirs? In His own language—he uses the word 
HooitinA—which is the only word known to Hawaiians for 
Heirs—and the word Heirs—supplied for successors—or what 
would be fairer—take the word Hooilina—as signifying BOTH 
HeErrs and SuccEssors—so that the sentence will read to Kame- 
hameha III His Heirs and Successors—and bear in mind that the 
King was not RESPONSIBLE for and did not UNDERSTAND the 
Translation—and then our labor is greatly facilitated —But says 
some one Why is this second Provision? I answer: Because The 
King—who was then reigning had no heirs of his own begetting — 
and not only so—but in addition His successor in the Collateral 
Line was not clearly defined—or indisputable—for many causes. 

And in addition to these facts, The King had fixed his affections 
on—and had adopted, after the manner of his country —His Late 
Majesty —Therefore this provision was made and adopted solely 
with reference to the then Incumbent of the Throne and was in- 
tended to be solely applicable to him—It could never have been 
intended to make this Kingdom an Elective Monarchy —except in 
the last resort—that is to say, when Heirs of His Body—or 
nomination had failed —and the then King most evidently meant 
to reserve to himself, and possibly to his successors—another 
chance to obviate the danger of a failure in the succession—to 
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wit—by reserving to himself the right to nominate a successor — 
when Natural Heirs had failed—Nor is this suggestion contra- 
dicted by the 26th Article—which provides that “‘no person shall 
ever succeed to the Throne—who is not of the Aboriginal Stock 
of Aliis’’—since this article is the Complement of the Preceding 
and is merely meant to Provide—as it were—as follows—Should 
I have no heirs—of my body—and should the Heir whom I have 
now selected die before I do—and I nominate no other—so that 
an election will take place—then still—I do expressly limit—and 
provide that such election shall have no candidates outside of the 
Aboriginal Stock of Aliis—But let us turn to the 36th Article— 
“The Kingdom is His’’—Even to the degree that—(see Art. 
39th) ‘‘He can ALIENATE it if it is indispensably necessary to free 
it from insult and oppression’’—If then the Kingdom is Hzs— 
that is to say is Kamehameha IIId’s—Did he take it by Election 
or by Inheritance—The answer must be by Inheritance—It fol- 
lows then, that the Kingdom became HIS ESTATE (as it were) and 
became the PROPERTY (so to speak) of His Heirs in the same 
manner that it became His—by Inheritance—and like any other 
right devised by inheritance—is as indefeasible in the HEIR as it 
was in himself—By force of the Will and Proclamation of King 
Kamehameha III, the late King became entitled to the Throne, 
to which by ordinary law—Prince Lot Kamehameha was in fact 
entitled—and to which he would have succeeded unless this 
Provision had been made—Thus the succession was altered or 
diverted—which perhaps, was not very—if at all—foreign to the 
custom of the country, in the matter of Heirship—Thus Prince 
Liholiho (Kamehameha IV) became a new STIRPS or STARTING 
POINT—In due course of time, his son was born—It is true that 
the Prince of Hawaii was PROCLAIMED Heir—But it is equally 
true that the Proclamation was made of superabundant caution 
—and that some of the best Councillors counselled against the 
Proclamation, whilst all (including the Chief Justice) averred, 
that it was not necessary —though it might be prudent—Whilst 
in announcing the birth of his son to the People, the King—most 
distinctly claimed and averred that he—the son was the HEREDI- 
TARY Successor to the Kingdom—Then it follows that if the 
Proclamation had not been made—the young Prince would have 
been King today—of his own right; and if he would have been 
King —it follows that His Uncle is King —since female succession 
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was altogether unknown to this Country—it is unknown to the 
Common Law of any country—whilst male heirs, of like near- 
ness, are in existence—If the Prince Lot Kamehameha is King of 
His Own Right—as has been demonstrated, it then follows that 
He can not take that which is His—by the Election—i.e. by the 
choice of any body—since the right of Election or Choice involves 
the right of selecting some one else —which is inconsistent with the 
Prince’s clear right—Nor ought he to appear to take by gift of 
others that which clearly belongs to him—and still more ought 
not his clear right to be put to the jeopardy of an Election— 
whether that jeopardy be great or little. Nor does it benefit the 
matter at all, to say that the Amendments now pending before 
the Legislature will put the matter right for the future and there- 
fore we may as well go to the Election —since the same argument 
remains—viz—to elect for what—to elect that one shall live in 
his owN house—And in addition—it is quite uncertain whether 
the Amendments will pass—or what of the said Amendments may 
be rejected—in as much as all things human are uncertain, and 
more especially the vote of a popular assembly—who would be 
about to deprive themselves thereby, of an assumed right to 
dispose of the Crown in certain events—a right the sweets of 
which they will have tasted, in case we should go to an Election 
in this Present Case. 

What need of the Amendments then? I answer that they were 
necessary to set at rest this idea, which it was feared might be- 
come a question at some remote time—when the nation would 
have lost the light, which we now possess, and are able to apply 
to the question—and have not ceased to be necessary through 
the solution now accorded to the case—for they are intended to 
settle the right of succession —as far as is now possible—and thus 
prevent complications for the future—They declare no new princi- 
ple, but merely make clear an old one—not before sufficiently 
clearly expressed—and as far as they go—go to confirm our 
position by showing the will of the late King —which perhaps is of 
little consequence—since I deny that he could have set aside his 
son or brother—and likewise by showing the opinion of our 
Legislature on the right of the matter—though I regard this last 
argument, as inconclusive in as much as their opinion is COM- 
PARATIVELY VALUELESS. Now what is sound Policy in this matter? 
It is said that Policy should have no effect on us as Lawyers 
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discussing the right thing to do under a WRITTEN law —But if the 
Policy is clear and unquestionable, it should be followed —unless 
the Law clearly and unquestionably overrules the Policy. THEN 
it would be most inadvisable—in other words the worst possible 
policy to cast a SUSPICION on the Right of succession—when no 
such suspicion SHOULD exist—It would be bad Policy, to concede 
to any Body of Men—a power which they do not clearly possess 
—and worse if possible to insinuate that they are possessed of a 
doubtful power—It would be dangerous, and in my opinion cul- 
pable, to allow hopes to spring in other hearts—which hopes may 
be productive of intrigue and if there are any able men falling 
within the provisions of the 26th Article—then though this Elec- 
tion may go well enough—yet they would have a direct interest 
in defeating the Amendments—with a view to possible future 
Elections. Everyone knows that all things were peaceable and 
happy in the assembly of the Goddesses until the apple of Discord 
was thrown into it—But by asserting the Principle strongly now 
—although we take a stand which renders the Amendments not 
altogether so necessary—yet the passage—being still necessary 
—becomes facilitated—Again where on Earth has an Elective 
Monarchy been anything but a curse—an apple of Discord indeed 
—Let Poland answer—and then apply the principle to a small 
and now happily united Kingdom. Referring back to the 25th 
Sec. it will be seen that it does not say—the King for the time 
being—that is whosoever may hereafter be King—But it says 
The King —i.e. The King THEN being —so likewise in the Hawaiian 
version —Kohoia ... e Ka Moi—not by the King—or any King 
who hereafter may rule—but as I have said before The King then 
ruling —Then most clearly the Law taken together does not over- 
rule sound and unquestionable Policy—and that Policy should 
prevail—And History Maintains the Construction of the Law 
which is here endeavored to be argued out—and therefore the 
construction must prevail—and the Prince was properly and law- 
fully proclaimed this afternoon —the delay, even of a day, would 
have been highly improper. Kamehameha V rules by right of Hzs 
Ancestors that is to say by His Own Right. 


May God Preserve the King to reign 
long and may His Reign be prosperous. 
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Commentary on 


The Attorney~General’s Opinion 


by Metric K. DUTTON 


N NEARLY EVERY COUNT, THE FOREGOING 
opinion appears to be contradicted both by historical 
evidence and by the specific terms of Articles 25 and 

: 47 of the Constitution of 1852.* Even granting, as 

the attorney-general suggests, that ‘‘all Constitutional Law is to 

be construed in the light of History” and that a constitution 

“freely and unasked, granted by the Sovereign . . . is to be con- 

strued most favorably to the grantor,” the conclusion reached by 

Dr. Ralph S. Kuykendall! that ‘The requirements of the con- 

stitution were not complied with,’’ appears fully justified. 

King Kamehameha IV had died unexpectedly, after a short 
illness, at a quarter past nine o’clock on the morning of November 
30, 1863. The Privy Council of State met that same day, and a 
document was drawn up and signed by the kuhina-nut, proclaim- 
ing Prince Lot Kamehameha King of the Hawaiian Islands under 
the style and title of Kamehameha V.? At three o'clock on the 
afternoon of the same day, the aides of the late king read this 
proclamation from the portico of the court house. The speed with 
which the proclamation was prepared and issued is attested by 
an entry in the minutes of the Privy Council two days later® of 
an item reading, “Mr. Wyllie moved and Allen seconded that it 
be entered on the minutes that on the day of the late King’s 
death, means had been taken to ascertain whether Her Majesty, 
the Queen was pregnant and that she had stated that she was 
not.” 

Despite the clear requirements of Articles 25 and 47 of the 
constitution, it is curious that only two items have come to light 
implying that, at the time of Kamehameha IV's death and the 
accession of Kamehameha V to the throne, there was any question 


*Pertinent articles from the Constitutions of 1840, 1852, and 1864 are 
printed herein as Appendices A, B, and C respectively. 


Es 


as to the legality of the proclamation. One such item is the 
memorandum opinion of the attorney-general as printed herein. 
This opinion certainly indicates a considerable degree of uneasi- 
ness about the situation. The second is a letter* of December 
12, 1863, from William W. F. Synge, British Commissioner to 
Hawaii, to Lord John Russell, British Foreign Minister, in which 
he says, ‘‘There seems to have been some doubt whether the 
present King’s title to the throne was sufficiently clear,” and 
speaks of ‘“‘objections which emanated from a small but not un- 
influential section of the American Missionaries. .. .” 

Curiously, the customary spokesman for the American Mis- 
sionaries, Henry M. Whitney, editor of the Pacific Commercial 
Advertiser, wrote of the enthusiasm with which the proclamation 
announcing the new king was received, and editorialized,* ‘“The 
whole nation looked to him as the constitutional successor, and 
will greet his accession to the throne with joy even amid grief.” 
Even more curious is Whitney’s comment of a week later,® that 
the move was made ‘‘with a perfect unanimity of sentiment from 
his subjects,”’ and that ‘“‘Our late King had proclaimed, according 
to the Constitution, as far as it was in his power to proclaim, that 
his present Majesty should be his successor.”’ 

In answering the attorney-general’s opinion, it may be well 
first to dispose of any thought that the proclaiming by the king 
and confirming by the chiefs or nobles was a new idea under the 
Constitution of 1852. This was a practice well established in the 
ancient history of Hawaii. Kalaniopuu, the Great Kamehameha’s 
predecessor, followed this procedure in 1780. According to Judge 
Fornander® “‘. . . a grand council of the highest chiefs was con- 
vened, at which, with the approval of the chiefs present, Kalaniopuu 
proclaimed Kiwalao as his heir and successor in the government, 

. . and he intrusted the care of his particular war god, Kukaili- 
moku, to his nephew Kamehameha... .” 

The succession of Kamehameha II also appears to have been 
by way of proclamation and confirmation if we may judge by the 
most nearly contemporary reports available.? Kaahumanu is re- 
ported to have transferred the kingdom to Liholiho, ‘“‘with the 
reservation of Kamehameha, thus expressed, ‘If Liholiho con- 
ducts unworthily, the government will devolve on Kaahumanu.’ ”’ 
Kaahumanu is reported to have continued, ‘'. . . I make known 


* See Appendix D. 
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to you, Liholiho the will of your father. Behold these chiefs, and 
the men of your father, and these your guns; and this your land; 
—but you and I will share the realm together.’”’ To this, Liholiho 
is reported to have assented ‘‘and was constituted in due form 
the ruler of the kingdom.” 

Attorney-General Harris makes a great point of the fact, as he 
terms it, that Kauikeaouli (Kamehameha III) reigned by “right 
of Inheritance.’’ Nothing could be clearer than that Kauikeaouli 
was proclaimed by Kamehameha II and confirmed by the chiefs 
in council at Lahaina in November, 1823, to succeed Liholiho in 
the event of the latter’s death on his trip to England. A further 
confirmation of his succession to the throne was unanimously 
agreed to at a council of chiefs held at Honolulu, June 6, 1825. 
In addition to the chiefs, various foreign citizens were invited to 
attend these conferences. Missionaries Hiram Bingham and Wil- 
liam Ellis attended the Lahaina conference in 1823; and the 
Honolulu conference was attended by ‘‘the missionaries’’ (prob- 
ably Hiram Bingham, Levi Chamberlain, Elisha Loomis and 
Charles Samuel Stewart), Lord Byron, British Commissioner 
Charlton, Mr. Bloxam (Chaplain of Lord Byron’s Blonde), and 
Mr. Young and Mr. Marin. A great number of authorities* agree 
that the accession of Kamehameha III was by proclamation. 

A review of these many authorities is convincing evidence that 
Kamehameha III reigned neither by right of his prowess, nor by 
right of his virtues or talents, nor, indeed, by right of inheritance. 
Rather, he reigned in strict accordance with ancient tradition, 
—by right of his having been proclaimed by the living king and 
acknowledged by the chiefs in council. 

Kamehameha IV, himself, was duly proclaimed and confirmed 
as successor to Kamehameha III under the strict terms of the 
Constitution of 1852.9 The king’s speech at the opening of the 
Legislature of 1853 contained the following paragraph: “I have 
named my adopted son and heir, Liholiho, as my successor to the 
throne; and it is my wish that you, my Nobles, concur in that 
appointment, and in the public proclamation which the Consti- 
tution requires.” The proclamation duly appears in The Poly- 
nesian of April 9, 1853. It carries the date of April 7, and is signed 
by the king and the kuhina-nui; and the concurring note is 
signed by the following members of the House of Nobles: Keoni 
Ana, A. Paki, Chas. Kanaina, J. Kapena, M. Kekuanaoa, (s4Pi 
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Judd, L. Kamehameha, P. Kanoa, J. Kaeo, B. Namakeha, Jo. 
Piikoi, R. Armstrong, R. C. Wyllie. 

It is true, as the attorney-general asserts, that Kamehameha 
IV ‘most distinctly claimed and averred”’ on the birth of the 
little prince that the boy was ‘‘Hereditary Successor to the King- 
dom.”’ This was specifically stated in the Royal Letters Patent 
of May 20, 1858!° which declared ‘‘the following to be the style 
and title of Our infant Son, born on the twentieth day of May, 
instant, the Hereditary Heir Apparent of Our Throne, viz:— 
‘His RoyAL HIGHNESS THE PRINCE OF HaAwalt.”’ In the same 
instrument, there is reference to a ‘‘first-born son, as being the 
nearest hereditary and Constitutional Heir to the Throne of the 
Hawaiian Islands.” 

His Majesty’s speech at the opening of the session of the Ha- 
waiian Legislature of 1858-1859 also mentions ‘‘the birth of an 
Heir to the Throne’’ and otherwise assumes an hereditary suc- 
cession to the throne.!! 

That King Kamehameha IV came to recognize the error of this 
assumption is clearly evidenced in the fact that he caused an 
extraordinary session of the House of Nobles to be held at the 
Palace, October 3, 1859, for the specific and sole purpose of pro- 
viding for the succession of the little prince to the throne. The 
King stated, ‘‘The Constitution points out the mode of procedure 
to be adopted, and I avail myself of the authority thus vested in 
me to designate my infant son, the Prince of Hawaii, as my heir 
and successor to the Throne. Your assent and cooperation in the 
measure are required... .’’” 

Although this disclosure of the procedure whereby kings from 
the time of Kalaniopuu (with the exception of Kamehameha | 
who was king by conquest) had been proclaimed by the living 
king and confirmed by the chiefs or nobles effectively disposes 
of Attorney-General Harris’s opinion, it is interesting to regard 
his other considerations. 

Now, let us see whether the fact that Kamehameha I was king 
by conquest, rather than specifically by proclamation and con- 
firmation, appreciably affects the ages-old principle whereby ma- 
jor policies and laws were established by chiefs in council. As 
Judge Frear stated :!8 ‘‘The chiefs constituted also a sort of cabinet 
or privy council and as such were often summoned in greater or 
less numbers on important occasions for purposes other than the 
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enactment of laws, as, for instance, to pass upon a treaty or an 
appointment of a king, a regent or a premier.” Plans of battle 
were also ordinarily determined by chiefs in council, as was the 
division of lands after completion of a successful campaign. 

Although the Great Kamehameha ruled by right of conquest, 
he by no means won his battles single-handed. Judge Fornander 
records the relationship between Kamehameha and the five princi- 
pal chiefs of Kona as follows: ‘‘The compact was that he should 
lead and they should aid, and the guerdon, which they reserved 
to themselves and their children, was the enjoyment and enlarge- 
ment of their possessions and a participation in the administration 
of the government. .. . That these chiefs at that time, and for 
years afterwards, were looked upon by the commonalty, and 
looked upon themselves, as something more than mere counsellors 
of Kamehameha—in short, as his partners in the conquest of the 
kingdom is an historical fact that it is well not to forget; openly 
and tacitly during his and their lifetime Kamehameha acknowl- 
edged his indebtedness to them... .” 

Dr. Kuykendall concurs in the foregoing remarks, but adds 
that after the death of the five great chiefs, ‘‘younger chiefs took 


their places. . . . In this later period, the authority of Kameha- 
meha was absolute; the council functioned only as an advisory 
body.” 


Another facet of the puzzle presented by Attorney-General 
Harris is the effect of certain amendments which were at that 
time to have come before the legislature. The amendments which 
bear on the particular question at hand —amendments to Articles 
25 and 47—are reprinted herein as Appendix E. 

In considering these amendments which Kamehameha IV pre- 
sented to the Legislature of 1860, it is well to remember that the 
little Prince of Hawaii had been born May 20, 1858. He died 
on August 27, 1862. These amendments, which were written to 
strengthen the hold of the immediate royal family, were destined 
never to come before a second legislature as was required by law. 

The king’s message of August 14, 1860, presenting the amend- 
ments, contained the following explanations: 

“When the Constitution was adopted, its provisions in refer- 
ence to a successor to the Throne, were made with especial 
reference to my Predecessor, who had no lineal heirs. Additional 
provisions now seem to be necessary as a protection to the Heir 
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Apparent to the Throne, and so secure beyond reasonable con- 
tingencies the stable administration of the sovereignty. 

‘‘T regard a regency by the Queen, in case of temporary vacancy 
of the Throne, or during a minority of the Heir Apparent, as the 
best means to secure a wise and safe exercise of regal authority, 
with proper regard to the rights of all persons. It would be a safe 
depository of power, for no one can feel a more sincere interest 
for the honor and prosperity of the Kingdom than the Queen 
Consort, and the mother of the Heir Apparent... .”’ 

Nothing in these remarks would appear to favor Prince Lot, 
and nothing in the amendments themselves would appear greatly 
to strengthen Attorney-General Harris’s argument since they 
were written with specific reference to a lineal heir and a Royal 
Queen. 

Throughout the foregoing account, it seems evident that there 
was nothing repugnant to the mind of Hawaiian Royalty in the 
election, or at least the affirmation, of a king by chiefs. As to the 
provision whereby, under certain circumstances, a king should be 
chosen by the House of Nobles and the House of Representatives 
in joint ballot, it is pointed out that a nearly identical provision 
was contained in the Constitution of 1840 (Appendix A) and 
that it survived the test of time and became incorporated in the 
Constitution of 1852 (Appendix B). In the latter case, however, 
this democratic principle was, probably wisely, restricted by the 
sentence in Article 26 which provided that ‘‘No person shall ever 
succeed to the crown, unless he be a descendant of the aboriginal 
stock of Aliis.’” This provision limited both the king in any nomi- 
nation he might make and the legislature in any election they 
might be called upon to hold. It made tenable the principle of the 
election of a king by legislature. 

Attorney-General Harris makes quite a to-do over the use and 
translation of the words ‘‘poe hooilina.’’ In the Constitution of 
1852, this word-unit—which unquestionably is usually translated 
as ‘“‘heirs’’—is translated as ‘‘successors.’’ The same words in the 
Constitution of 1840 become “‘heirs’’ as may be seen in Appendices 
A and B herein. However, since the word in each case is further 
defined in the respective constitution to make the meaning clear 
beyond doubt, and since that meaning is identical in each case, 
Mr. Harris indeed appears to be tilting at windmills. 

Had it been the intent of the makers of the constitution to have 
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this point read ‘‘heirs and successors,’ there is no dearth of 
alternate words for ‘‘successor.’”” The Emerson-Bishop English- 
Hawaiian Dictionary of 1845 gives ‘‘Heir, ka hooilina”’ and “‘Suc- 
cessor, he pani hakahaka.”’ Another word for “‘successor’’ would 
be ‘‘he hope mai’’ and, indeed, it is an adaptation of this phrase 
that Mr. Harris was called upon to interpret four days later when 
he prepared a formal opinion on ‘‘the estate of the late King. Was 
it descendible like private property? is it subject to the right of 
dower? and divisible by the Law of descent?”’ This manuscript 
in the Kalanianaole Collection at the Bishop Museum refers to 
a statute in the Civil Code!* reading in part ‘‘nona ano (himself), 
kona poe hooilina (his heirs), a me na hope ona (and his suc- 
cessors).’’ In short, the issue raised over the word “hooilina”’ 
appears to be but a red herring. 

In conclusion, it appears that the Law in the case is entirely 
clear, that there is, therefore, no reason to refer the matter to 
what Mr. Harris called ‘‘sound Policy,’ and that Kamehameha 
V to all intents and purposes effected a nearly perfect coup 
d’état which paved the way to his refusal to take the oath to 
maintain the Constitution of 1852, and to his later issuing his 
own Constitution of 1864. Having completely ignored Article 105 
of the Constitution of 1852 regarding legal methods for making 
changes in that work, did Kamehameha V have tongue in cheek 
when he repeated that paragraph, almost word for word, as 
Article 80 in the Constitution of 1864 (Appendix C)? 


Ii 


APPENDIX A 
From the CONSTITUTION OF 1840 


Under the heading: EXPOSITION OF THE PRINCIPLES ON WHICH THE PRESENT 
DyNASTY IS FOUNDED 
The kingdom is permanently confirmed to Kamehameha II], and his heirs, 
and his heir shall be the person whom he and the chiefs shall appoint, during 
his life time, but should there be no appointment, then the decision shall rest 
with the chiefs and house of Representatives. 


Under the heading: OF CHANGES IN THIS CONSTITUTION 


This constitution shall not be considered as finally established, until the 
people have generally heard it and have appointed persons according to the 
provisions herein made, and they have given their assent, then this constitution 
shall be considered as permanently established. 

But hereafter, if it should be thought desirable to change it, notice shall be 
previously given, that all the people may understand the nature of the proposed 
change, and the succeeding year, at the meeting of the Nobles and the repre- 
sentative body, if they shall agree as to the addition proposed or as to the 
alteration, then they may make it. 


Are 
From the CONSTITUTION OF 1852 


Art. 25. The crown is hereby permanently confirmed to His Majesty Kame- 
hameha III during his life, and to his successors. The successor shall be the 
person whom the King and the House of Nobles shall appoint and publicly 
proclaim as such, during the King’s life; but should there be no such appoint- 
ment and proclamation, then the successor shall be chosen by the House of 
Nobles and the House of Representatives in joint ballot. 


Art. 26. ... No person shall ever succeed to the crown, unless he be a de- 
scendant of the aboriginal stock of Alliis. 

Art. 36. The King is Sovereign of all the Chiefs and of all the People; the 
Kingdom is His. 

Art. 39. The King, by and with the approval of His Cabinet and Privy 
Council, in case of invasion or rebellion, can place the whole Kingdom, or any 
part of it under martial law; and he can even alienate it, if indispensable to 
free it from the insult and oppression of any foreign power. 

Art. 47. Whenever the throne shall become vacant by reason of the King’s 
death, or otherwise, and during the minority of any heir to the throne, the 
Kuhina Nui, for the time being, shall, during such vacancy or minority, per- 
form all the duties incumbent on the King, and shall have and exercise all the 
powers, which by this Constitution are vested in the King. 


Art. 105. Any amendment or amendments to this Constitution may be pro- 
posed in either branch of the Legislature, and if the same shall be agreed to by 
a majority of the members of each House, such proposed amendment or amend- 
ments shall be entered on their journals, with the yeas and nays taken thereon, 
and referred to the next Legislature; which proposed amendment or amend- 
ments shall be published for three months previous to the election of the next 
House of Representatives; and if, in the next Legislature, such proposed 
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amendment or amendments, shall be agreed to by two-thirds of all the members 
of each house, and be approved by the King, such amendment or amendments 
shall become part of the Constitution of this Kingdom. 


NOEs ECON OE TE Nea Ge 
From the CONSTITUTION OF 1864 


Article 80. Any amendment or amendments to this Constitution may be 
proposed in the Legislative Assembly, and if the same shall be agreed to by a 
majority of the members thereof, such proposed amendment or amendments 
shall be entered on its journal, with the yeas and nays taken thereon, and 
referred to the next Legislature; which proposed amendment or amendments 
shall be published for three months previous to the next election of Representa- 
tives; and if in the next Legislature such proposed amendment or amendments 
shall be agreed to by two-thirds of all the members of the Legislative Assembly, 
and be approved by the King, such amendment or amendments shall become 
part of the Constitution of this country. 


Athy Gaby Oe eX rbd 


ARCHIVES OF HAWAII, (Copy from British Public Record Office) F.O. 58/98 
SYNGE TO RUSSELL, NO. 32, DEC. 12, 1863 


On the death of the late King which was extremely sudden and unexpected, 
some uncertainty prevailed in the minds of the foreign residents as to the 
course of the succession. 

The crown of this Kingdom is not strictly hereditary according to the laws 
of Primogeniture, that is to say, that the Reigning Sovereign has it in his 
power to appoint his own successor, provided such successor be a member of 
his own family. Thus the late King was adopted and proclaimed heir to the 
Crown by Kamehameha the Third, his uncle, though he was the younger 
brother of Kamehameha the Fifth who has now succeeded him. 

There seems to have been doubt whether the present King’s title to the 
throne was sufficiently clear, or whether, according to the Constitution, the 
Regency of the Kingdom should not be placed in the hands of the Princess 
Victoria as Kuhina Nui, or Premier, until the Legislature should select a King. 
Such objections, which emanated from a small but not uninfluential section 
of the American Missionaries who are supposed to hold the Princess under 
their control were however overruled by the prompt action of the Privy 
Council, which at once declared the late King’s brother to be his successor 
and caused him to be proclaimed as such by the Kuhina Nui herself, as the 
Law requires. All question, therefore, on this point is finally set at rest. 


AGE. Ri Haid) Lex coke 
PROPOSED AMENDMENTS TO THE CONSTITUTION OF 1852 


Article 1. Article 25th is hereby amended by inserting after the word ‘‘suc- 
cessors,”” the words ‘‘The Crown is hereditary, and in case there is no heir 
apparent, then,”’ so that the article will read as follows: 

“The Crown is hereby permanently confirmed to His Majesty Kamehameha 
III during his life, and to his Heirs and Successors. The Crown is hereditary, 
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and in case there is no heir apparent then the successor shall be the person 
whom the King and the House of Nobles shall appoint and publicly proclaim 
as such, during the King’s life; but should there be no such appointment and 
proclamation, then the successor shall be chosen by the House of Nobles and 
the House of Representatives in joint ballot.” 


Article 3. Article 47 is hereby amended so as to read as follows: 


‘‘Whenever the throne shall become vacant by reason of the King’s death, 
or otherwise, and during the minority of any heir to the throne, the Queen 
Consort or the Queen Dowager, as the case may be, shall during such vacancy 
or minority, perform all the duties incumbent on the King, and shall have and 
exercise all the powers which by this Constitution are vested in the King.” 
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